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ESG and the SEC Prior to the 
Proposed Disclosure Rules
 2010: the SEC published interpretative guidance for registrants on how the SEC’s existing disclosure rules may require

disclosure of the impacts of climate change on a registrant’s business or financial condition.
– The 2010 guidance emphasized that if climate-related factors have a material impact on a company’s financial condition,

disclosure may be required under “Description of Business,” “Legal Proceedings,” “Risk Factors,” or “MD&A”.
– The Commission believes that while these provisions have elicited some useful climate-related disclosure, these

provisions have not resulted in the consistent and comparable information about climate-related risks that many investors
have stated that they need in order to make informed investment or voting decisions.

 2020: the SEC Investor Advisory Committee approved recommendations urging the Commission to begin an effort to update
reporting requirements for issuers to include material, decision-useful environmental, social, and governance, or ESG factors.

 2021: the Chair of the SEC requested public input on climate disclosure from investors, registrants, and other market
participants. The Commission received approximately 600 unique letters and over 5800 form letters in response to the request
for public input. Many of the commenters supported implementation of climate-related disclosure rules.
– The Chair of the SEC stated that investors with $130 trillion in assets under management have requested that companies

disclose their climate risks.
– Of the over 6,000 annual reports reviewed by the SEC from June 2019 to December 2020, approximately 33% contained

some climate-related disclosure, and approximately 35% of Russell 1000 index companies obtained third party assurance
for their sustainability reports in 2020.
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Proposed Climate Disclosure 
Rules
 New Proposed Disclosure Rules released on March 21, 2022 in an exhaustive 500+ page proposing

release.

 New Subpart 1500 of Regulation S-K and Article 14 of Regulation S-X.

 Comment period is open until May 20, 2022 or 30 days after the date of publication in the Federal
Register, whichever period is longer.

 Proposed climate-related disclosure in Securities Act or Exchange Act registration statements (Securities
Act Forms S-1, F-1, S-3, F-3, S-4, F-4, and S-11, and Exchange Act Forms 10 and 20-F) 690 and
Exchange Act annual reports (Forms 10-K and 20-F), including the proposed financial statement metrics.

 If adopted, the breadth, specificity and complexity of the Proposed Disclosure Rules would arguably result
in one of the most significant changes to public companies’ disclosure obligations in recent memory.
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Proposed Climate Disclosure 
Rules Overview
The new rule would require a registrant to disclose information about:

1. The registrant’s governance of climate-related risks and relevant risk management processes;

2. How any climate-related risks identified by the registrant have had or are likely to have a material impact on its business
and consolidated financial statements, over the short-, medium-, or long-term;

3. The registrant’s processes for identifying, assessing, and managing climate-related risks and whether any such processes
are integrated into the registrant’s overall risk management system or processes;

4. The impact of climate-related events and transition activities on the line items of a registrant’s consolidated financial
statements, as well as on the financial estimates and assumptions used in the financial statements;

5. Its direct greenhouse gas (GHG) emissions (Scope 1) and indirect emissions from purchased electricity or other forms of
energy (Scope 2). In addition, a registrant would be required to disclose GHG emissions from upstream and downstream
activities in its value chain (Scope 3), if material or if the registrant has set a GHG emissions target or goal that includes
Scope 3 emissions;

6. To the extent applicable, details on the registrant’s use of climate-related targets, transition plans, scenario analysis, and/or
internal carbon pricing; and

7. The Proposed Disclosure Rules would also require an accelerated filer or a large accelerated filer to include, in the relevant
filing, an attestation report covering, at a minimum, the disclosure of its Scope 1 and Scope 2 emissions and to provide
certain related disclosures about the service provider.
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(1) The Registrant’s Governance of 
Climate-Related Risks and Relevant 
Risk Management Processes
• The Proposed Disclosure Rules require a registrant to disclose, as applicable, certain information concerning the board’s oversight of climate-related

risks, and management’s role in assessing and managing those risks.

• Board Oversight:
o 1. Requires a registrant to identify any board members or board committees responsible for the oversight of climate-related risks;
o 2. Requires disclosure of whether any member of a registrant’s board of directors has expertise in climate-related risks, with disclosure required

in sufficient detail to fully describe the nature of the expertise;
o 3. Requires a description of the processes and frequency by which the board or board committee discusses climate-related risks. The registrant

would have to disclose how the board is informed about climate-related risks, and how frequently the board considers such risks;
o 4. Requires disclosure about whether and how the board or board committee considers climate-related risks as part of its business strategy, risk

management, and financial oversight; and
o 5. Requires disclosure about whether and how the board sets climate-related targets or goals and how it oversees progress against those

targets or goals, including the establishment of any interim targets or goals.

• Management Oversight:
o 1. Requires a registrant to disclose several items, as applicable, about management’s role in assessing and managing any climate-related risks;
o 2. Requires disclosure as to whether certain management positions or committees are responsible for assessing and managing climate-related

risks and, if so, to identify such positions or committees and disclose the relevant expertise of the position holders or members in such detail as
necessary to fully describe the nature of the expertise;

o 3. Requires disclosure about the processes by which the responsible managers or management committees are informed about and monitor
climate-related risks; and

o 4. Requires disclosure about whether the responsible positions or committees report to the board or board committee on climate-related risks
and how frequently this occurs.
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Takeaway – (1) The Registrant’s 
Governance of Climate-Related Risks and 
Relevant Risk Management Processes

 Companies should start giving thought, if they have not
already, as to who will oversee climate risks and controls
and whether the company should add a new committee or
director with expertise to manage climate-related risks.
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(2) How Any Climate-Related Risks Identified by the 
Registrant Have Had or Are Likely to Have a Material 
Impact on Its Business and Consolidated Financial 
Statements, Over the Short-, Medium-, or Long-Term

As proposed, a registrant would be required to disclose impacts on its:

 Business operations, including the types and locations of its operations;
─ Providing both current and forward-looking disclosures that facilitate an understanding of whether the

implications of the identified climate-related risks have been integrated into the registrant’s business
model or strategy, including how resources are being used to mitigate climate-related risks.

 Products or services;

 Suppliers and other parties in its value chain;

 Activities to mitigate or adapt to climate-related risks, including adoption of new technologies or processes;

 Expenditure for research and development; and

 Any other significant changes or impacts.

A registrant would also be required to disclose the time horizon for each described impact (i.e., as manifested in the short,
medium, or long term, as defined by the registrant when determining its material climate-related risks).

 The SEC has not defined “short, medium, or long term,” although it has requested comments as to whether it
should.
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Takeaway – (2) How Any Climate-Related Risks Identified by 
the Registrant Have Had or Are Likely to Have a Material 
Impact on Its Business and Consolidated Financial 
Statements, Over the Short-, Medium-, or Long-Term

 Companies should align their climate-related risk
disclosures with their business strategy in order to
demonstrate how the company is impacted and working to
mend the climate-imposed damage or disruption to the
operation of the business.
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(3) The Registrant’s Processes for Identifying, Assessing, and 
Managing Climate-Related Risks and Whether Any Such 
Processes Are Integrated Into the Registrant’s Overall Risk 
Management System or Processes
• The proposed rules would require a registrant to describe any processes the registrant has for identifying, assessing, and managing climate-

related risks.

• When describing the processes for identifying and assessing climate-related risks, the registrant would be required to disclose, as applicable:
o How it determines the relative significance of climate-related risks compared to other risks;

o How it considers existing or likely regulatory requirements or policies, such as GHG emissions limits, when identifying climate-related risks;

o How it considers shifts in customer or counterparty preferences, technological changes, or changes in market prices in assessing potential
transition risks; and

o How it determines the materiality of climate-related risks, including how it assesses the potential size and scope of any identified climate-
related risk.

• When describing any processes for managing climate-related risks, a registrant would be required to disclose, as applicable:
o How it decides whether to mitigate, accept, or adapt to a particular risk;

o How it prioritizes addressing climate-related risks; and

o How it determines how to mitigate a high priority risk.

• The Proposed Rules also require a registrant to disclose whether and how climate-related risks are integrated into the registrant’s overall risk
management system or processes.
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Takeaway – (3) The Registrant’s Processes for Identifying, 
Assessing, and Managing Climate-Related Risks and 
Whether Any Such Processes Are Integrated Into the 
Registrant’s Overall Risk Management System or Processes

 Companies do not have to disclose any processes for
identifying, assessing, and managing climate-related
risks, unless such processes are in place.
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(4) The Impact of Climate-Related Events And Transition 
Activities on the Line Items of a Registrant’s Consolidated 
Financial Statements, as Well as on the Financial Estimates 
and Assumptions Used in the Financial Statements
 Proposed disclosure of the impacts on any relevant line item in the registrant’s consolidated financial statements during the fiscal years presented arising

from severe weather events, physical risks (acute or chronic), or transition activities.
– Disclosure in a note to the financial statements

 New subpart to Regulation S-X

• The Proposed Rules would require disclosure falling under the following three categories of information:

o (1) Financial Impact Metrics

− Disclosure of the financial impact of (a) severe weather events and other natural conditions (“physical risks”) and (b) transition activities

− Acute Physical Risks
o Event-driven.
o Related to short-term extreme weather events (floods, hurricanes, tornadoes, and heatwaves).

− Chronic Physical Risks
o Long-term weather patterns (sea level rise, drought, increased wildfires).

− Transition Risks
o Actual or potential negative impacts on a registrant’s consolidated financial statements, business operations, or value chain attributable

to regulatory, technological, and market changes. (i.e., increased costs attributable to climate-related changes in law or policy; reduced
market demand for carbon-intensive products leading to decreased sales, prices, or profits for such products; the devaluation or
abandonment of assets; risk of legal liability and litigation defense costs; competitive pressures associated with the adoption of new
technologies; reputational impacts that might trigger changes to market behavior; and changes in consumer preferences or behavior).



12

Continued - (4) The Impact of Climate-Related Events 
And Transition Activities on the Line Items of a 
Registrant’s Consolidated Financial Statements, as Well 
as on the Financial Estimates and Assumptions Used in 
the Financial Statements

o (2) Expenditure Metrics

− Disclosure of expenditures related to the same climate-related events, transition activities and identified climate-related risks, with (i)
expenditure expenses and (ii) capitalized costs related to same separately aggregated; and

o (3) Financial Estimates and Assumptions
− Disclosure regarding whether the estimates and assumptions used to produce the consolidated financial statements were impacted by

exposures to risks and uncertainties associated with, or known impacts from, climate-related events (including identified physical risks) or
transition activities (including identified transition risks).

• The Proposed Rules would require inclusion unless the aggregate impact of these items is less than 1% of the total line item for a relevant year and would also
require disaggregation of positive and negative impacts.
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Takeaway – (4) The Impact of Climate-Related Events And 
Transition Activities on the Line Items of a Registrant’s 
Consolidated Financial Statements, as Well as on the Financial 
Estimates and Assumptions Used in the Financial Statements

 Companies will be required to disclose in a note to their
financial statements the impact of climate-related events
and transition activities on their financial performance and
position.
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(5) Its Direct Greenhouse Gas (GHG) Emissions (Scope 1) And Indirect Emissions 
From Purchased Electricity or Other Forms of Energy (Scope 2). In Addition, a 
Registrant Would Be Required to Disclose GHG Emissions From Upstream and 
Downstream Activities in Its Value Chain (Scope 3), if Material or if the Registrant 
Has Set a GHG Emissions Target or Goal That Includes Scope 3 Emissions

 The Proposed Rules require registrants to disclose its GHG emissions for its most recently completed fiscal year.

 The Proposed Rules define “greenhouse gases” as carbon dioxide (“CO2”); methane (“CH4”); nitrous oxide (“N2O”);
nitrogen trifluoride (“NF3”); hydrofluorocarbons (“HFCs”); perfluorocarbons (“PFCs”); and sulfur hexafluoride (“SF6”).

 Scope 1 emissions:
– Direct GHG emissions from operations that are owned or controlled by a registrant;

 Scope 2 emissions:
– Indirect GHG emissions from the generation of purchased or acquired electricity, steam, heat, or cooling that is

consumed by operations owned or controlled by a registrant; and

• Scope 3 emissions:
− All indirect GHG emissions not otherwise included in a registrant’s Scope 2 emissions, which occur in the

upstream and downstream activities of a registrant’s value chain.

 For each of its Scopes 1, 2, and 3 emissions, the Proposed Rules would require a registrant to disclose the
emissions both disaggregated by each constituent greenhouse gas and in the aggregate (as CO2 equivalent).
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Takeaway – (5) Its Direct Greenhouse Gas (GHG) Emissions (Scope 1) And 
Indirect Emissions From Purchased Electricity or Other Forms of Energy (Scope 
2). In Addition, a Registrant Would Be Required to Disclose GHG Emissions 
From Upstream and Downstream Activities in Its Value Chain (Scope 3), if 
Material or if the Registrant Has Set a GHG Emissions Target or Goal That 
Includes Scope 3 Emissions

 Scope 3 emissions will be challenging to collect for many companies. All but smaller reporting
companies will be required to disclose Scope 3 emissions if they are “material” to the company or
if the company has set a GHG emissions target or goal that includes Scope 3 emissions.

 Scope 3 emissions may be material if:

– (1) an industry is in the process of transitioning to lower-emission products or processes that
may result in financial risks;

– (2) a company is required to allocate capital to invest in lower emissions equipment; or

– (3) Scope 3 emissions make up a relatively significant portion of a company’s overall GHG
emissions.
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Safe Harbor From Certain Emissions 
Reporting Requirements for Smaller 
Reporting Companies

 The Proposed Rules provide a safe harbor for liability from Scope 3 emissions.
– Disclosure of Scope 3 emissions by the registrant would be deemed not to be a

fraudulent statement unless it is shown that such statement was made or
reaffirmed without a reasonable basis or was disclosed other than in good faith.

 SRCs are exempted from the Scope 3 emissions disclosure.
– All other companies will have a longer phase-in for Scope 3 emissions disclosure

than other parts of the rule.
 Takeaway – This disclosure may be new for many registrants, and may require

significant lead time to prepare.
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(6) To the Extent Applicable, Details on the Registrant’s 
Use of Climate-Related Targets, Transition Plans, 
Scenario Analysis, And/or Internal Carbon Pricing

• If a registrant has set climate-related targets or goals, the proposed rules would require it to disclose them, including, as applicable, a description of:
─ The scope of activities and emissions included in the target;
─ The unit of measurement, including whether the target is absolute or intensity based;
─ The defined time horizon by which the target is intended to be achieved, and whether the time horizon is consistent with one or more goals

established by a climate-related treaty, law, regulation, policy, or organization;
─ The defined baseline time period and baseline emissions against which progress will be tracked with a consistent base year set for multiple

targets;
─ Any interim targets set by the registrant; and
─ How the registrant intends to meet its climate-related targets or goals.

• If a registrant has adopted a transition plan, the proposed rules would require it to describe its plan, including the relevant metrics and targets used to
identify and manage physical and transition risks.

• If a registrant uses scenario analysis or any analytical tools to assess the impact of climate-related risks on its business and consolidated financial
statements, and to support the resilience of its strategy and business model, the registrant must disclose certain information about such analysis:
− Disclosure of the scenarios considered (e.g., an increase of no greater than 3 º, 2 º, or 1.5 ºC above pre- industrial levels), including parameters,

assumptions, and analytical choices, and the projected principal financial impacts on the registrant’s business strategy under each scenario.
− Both quantitative and qualitative information.

• If a registrant uses an internal carbon price, the proposed rules would require it to disclose:
− The price in units of the registrant’s reporting currency per metric ton of carbon dioxide equivalent;
− The total price, including how the total price is estimated to change over time;
− The boundaries for measurement of overall CO2e on which the total price is based (if different from the GHG emission organizational boundary

required; and
− The rationale for selecting the internal carbon price applied.
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Takeaway – (6) To the Extent Applicable, Details on 
the Registrant’s Use of Climate-Related Targets, 
Transition Plans, Scenario Analysis, and/or Internal 
Carbon Pricing

 Companies should consider whether to set climate-related
targets/goals, or utilize transition plans, scenario analysis,
or internal carbon pricing, and be aware that doing so may
trigger additional disclosure requirements.



19

(7) The Proposed Disclosure Rules Would Also Require 
an Accelerated Filer or a Large Accelerated Filer to 
Include, in the Relevant Filing, an Attestation Report 
Covering, at a Minimum, the Disclosure of Its Scope 1 
and Scope 2 Emissions and to Provide Certain Related 
Disclosures About the Service Provider

• Non-accelerated filers are only required to state whether any of their GHG emissions
disclosures were subject to third-party assurance, and if so, at what level.
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Potential Liability

 Proposed climate-related disclosure would be treated as “filed” not “furnished” and
therefore subject to potential liability under Exchange Act Section 18, except for
disclosures furnished on Form 6-K. The proposed climate-related disclosures would
also be subject to Section 11 liability if included in or incorporated by reference into a
Securities Act registration statement.

 Existing safe harbors for forward-looking statements would continue to apply assuming
all conditions of safe harbor provisions are met.

 As discussed earlier, disclosure of Scope 3 emissions by or on behalf of a registrant
would be deemed not to be a fraudulent statement unless it is shown that such
statement was made or reaffirmed without a reasonable basis or was disclosed other
than in good faith.
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Compliance With Proposed 
Disclosure Rule

• The above chart is based on the assumptions: (i) the proposed rules will be adopted with an
effective date in December 2022, and (ii) that the registrant has a December 31st fiscal year-end.

• The Proposed Rule also includes an additional one-year phase-in for the Scope 3 emissions
disclosure requirements.
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In Conclusion

 There is no need to panic, but if a registrant is not already providing
some climate-related disclosure, it is time to start thinking about
future disclosures.

 The SEC has indicated that it hopes to finalize the rule by the end of
2022, but it is quite possible that various parties may request to
extend the comment period. Issuers are advised to consider and
review the proposed rule in its entirety and submit comments to the
SEC in response to the over 200 requests for comments. Comments
may cover a particular part of the rule, or the whole of the proposed
rule. Please contact your BakerHostetler attorney for assistance.
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CLE Code #1

 ESG
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Tools for Safe Navigation of ESG 
Shareholder Litigation
 ESG disclosure and governance are vast and tricky terrain 

 But, with existing legal tools, we can safely navigate it 

 Disclosure tools and tips 

 1934 Act 
 1933 Act 
 Supreme Court’s Omnicare decision 
 Reform Act’s Safe harbor for forward-looking statements 

 Governance tools and tips 

 Caremark
 Business judgment rule



Regulation of Green Advertising



 Federal Trade Commission is primary 
regulator

 Issued Green Guides in 1992; last 
updated in 2012
– Due for another review/update 

beginning this year
 Guides do not have force of law but 

express FTC views on law
 Green Guides different than 

Greenwashing
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Regulation of Green Advertising



 Guides cover multiple topics
 Eco-friendly claims 

– Clarify why you are eco-friendly
 Carbon offsets

– Don’t double count
– Can’t count activity required by law
– Disclose if offset will not occur for 

two years or more
 Advertising goal of achieving 

carbon neutrality by a certain date 
versus a promise 

27

Green Guides



28

Sustainability
 Green Guides declined to address

– Agency said unclear how consumers 
interpret sustainability claims

– Perhaps update will address
 Best practice – Provide specifics about 

why you are operating in a sustainable 
fashion
– i.e. because 80% of our power is 

supplied by renewable energy 
sources
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Sustainability
 Leaving terms such as “sustainable” or 

“ethical” undefined risks regulator or 
class action attorney arguing that the 
term is broader than you intend

 Class actions:
– Does Canada Goose source its fur 

ethically and humanely
– Is seafood harvested “sustainably”

 Third party certification can help
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CLE Code #2

 SEC
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Washington Update

Executive Orders 
 14008 - Tackling the Climate Crisis at Home and Abroad

Signed 01/27/2021
 14030 - Climate-related Financial Risk

Signed 05/20/2021
House
 H.R. 1187 – passed July 2021 – referred to Senate 

Senate
 Slimmed down BBB activity
 Nominee/Confirmation process SEC
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Changes By the Numbers, 
1960-2020

 Atmospheric Concentration of CO2 Increase:
100 ppm [1960-310 ppm; 2019-410 ppm]

 Average surface temperature increase: 1.4º 
Fahrenheit

 Average sea level rise: 5 inches
 Global human population increase: ???
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The COVID Consumption Cliff
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U.S. Primary Energy Sources Jan –
Aug 2021 (64.6 Quadrillion Btus)
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0% Wind
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2%

Natural Gas Oil Coal Gas Lqds Nuclear Biomass Hydro Geothermal Wind Solar

(Total less than 
100.0% due to 
rounding)

Source:  U.S. Energy Information Administration, Monthly Energy Review
Nov. 2021
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Emissions Still Rising
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U.S. Energy Consumption
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